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167 IRC 385(b)(5), See Roger B. Madison, Jr., supra note (163) at 483 and also See DAVID C. 
GARLOCK ET AL., supra note (159) at 1031. 
168  DAVID C. GARLOCK ET AL., supra note (159) at 1031 Roger B. Madison 
Jr., supra note (163) at 483  
169 Notice of Proposed Rulemaking, 45 Fed. Reg. 18957 (1980). See DAVID C. GARLOCK ET AL., 
supra note (159) at 1031 and also See Roger B. Madison Jr., supra note (163) at 483. 
170 T.D. 7747, 1981-1 C.B. 141.; See Roger B. Madison Jr., supra note (163) at 483. 
171 T.D. 7774, 1981-1 C.B. 168., See Roger B. Madison Jr., supra note (163) at 483. 
172 T.D. 7801, 1982-1 C.B. 60., See Roger B. Madison Jr., supra note (163) at 483. 
173 T.D. 7822, 1982-2 C.B. 84., See Roger B. Madison Jr., supra note (163) at 484. 
174 See Roger B. Madison Jr., supra note (163) at 484. 
175 Id. at 484. 
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176 IRC§385(c)(1)

§385(c) Debt
Equity 177  

an equity interest
178

179  

180  
3 §163(j) — —

1.  
David C. Garlock et al.181 §163(j)
§163(j)

5
Debt

Equity
Debt Debt

 
Debt IRS

                                                  
176 142 138 IRC §385(c)(1)  
177 142 138  
178 Acquiring an equity interest has traditionally been described as "embarking on a corporate 
venture and taking risks of loss attendant upon it so that one might share in the profits of its 
success." See DAVID C. GARLOCK ET AL., supra note (159) at 1015. See Farley 
Realty Corp. v. Comm'r, 279 F.2d 701 (2d Cir. 1960); United States v. Title Guarantee Trust Co. 
133 F.2d 990, 993 (6th Cir. 1943)

1 13 2009  
179 A debt,[…]"an qualified obligation to pay a sum certain at a reasonably closed fixed maturity 
date along with a fixed percentage in interest payable regardless of debtor's income or lack 
thereof." See DAVID C. GARLOCK ET AL., supra note (159) at 1015. See Gilbert v. 
Comm'r, 248 F.2d 399, 402 (2d Cir. 1957) 178 13  
180 142 138 5  
181 See DAVID C. GARLOCK ET AL., supra note (159) at 20087. 
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1989 §163(j) 1993
 

2. §163(j)  
§385

1983 §163(j)
182

163(j)
183  

David C. Garlock et al.184

debt-to-equity ratio
1.5 1 50

2  
Debt Equity  

(1) Debt Equity
(liabilites)185

(a debt instrument)
(issue price) 186 (original issue 

discount) 1272

187  
contingent instrument contingent debt claim

OID

188  
§1.163(j)-3(c)

189  

                                                  
182 

International Taxation Vol.11 No.9 24 24 (1991)   
183 International 
Taxation Vol.11 No.12 10 10 (1991)  
184 See DAVID C. GARLOCK ET AL., supra note (159) at 20088. 
185 "liabilities in accordance with the tax principles," See DAVID C. GARLOCK ET AL., supra note 
(159) at 20089. 179 13  
186 See DAVID C. GARLOCK ET AL., supra note (159) at 20089. 179 13  
187 Id. at 20089. 179 13  
188 Id. at 20090. 
189 Id. at 20090. 
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(2) 
Debt Equity 1.5 1 )

)
190  

3. §385 §163(j)  
§385 §163(j) Notice 89-94

191 385

Notice 89-94 1984 1
1

163(j) 3 192  
4

1. ARCNs 
1980 §385

Equity
Debt Equity 50 Debt

193

Equity

50 Equity
194  

1982 385
195

Equity

196  
Roger B. Madison Jr. 1982 Goldman, Sachs & Company NICOR, Inc.

                                                  
190 179 13  
191 U.S. (earnings stripping)

Vol.20 No.12 1542 1542 – 1543 1992  
192 U.S. 191 1543  
193 See DAVID C. GARLOCK ET AL., supra note (159) at 1031 – 1032. 125 529

 
194 See DAVID C. GARLOCK ET AL., supra note (159) at 1031 – 1032. 125 530

 
195 See Roger B. Madison Jr., supra note (163) at 484. 
196 Id. at 484. 
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45,000,000 "adjustable rate convertible notes" (ARCNs) 197  
ARCNs NICOR

ARCNs NICOR
§385 NICOR 

ARCNs 55 Debt 45 Equity
§385 ARCNs
IRS Rev. Rul. 83-98 1983 6 24

Equity 1
198  

2. MIPS 
1993 Goldman Sachs & Co.

Equity
199  

(1) MIPS 200

arm's length transaction 30
5

30 20
50

Equity
 

(2) 
IRS MIPS Debt Equity

8 Notice 94-47(1994-1.C.B.357) 201  
�

 
�  
�  
�  

                                                  
197 Id. at 484. 
198 Id. at 484. 
199 See DAVID C. GARLOCK ET AL., supra note (159) at 1033. 
200 

2004 305 127 535  
201 200 306  
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�  
�  
�  
�  

3. TOPrS( )202 
TOPrS MIPS Merrill Lynch

203 204

US GAAP

Debt
Equity 205

206 2003
207  

208 1999
A(0% Equity) B(25% Equity) C(50% Equity) D(75% Equity)

E(100% Equity) 5 209

2005 2

                                                  
202 TOPrS DAVID C. GARLOCK ET AL., supra note (159) at 1033

2006 178  
203 SEE DAVID C. GARLOCK ET AL., supra note (159) at 1033. 
204 202 178  
205 David C. GARLOCK ET AL., supra note (159) at 1033 130 SEC regulation 
S-X, Art. 5, Rule 5-02.27

"Guaranteed Preferred Beneficial Interest in Company's Subordinated Debenture 
( )" TOPrS Debt

 
206 See DAVID C. GARLOCK ET AL., supra note (159) at 1033. 
207 FASB, Consolidation Based on Variable Interests, FASB Interpretation No.46R. para.14. 
208 U.S.Bancorp

NBL 857 46 48 2007 202 181  
209 See Anna Pinedo, Next Generation Hybrid Securities, Vol.10 No.5 WALL STREET LAWYER 1 
(2006) at 3. 208 48  
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210  
LLC

LLC
211  

163(a)  
Debt Equity

212 DAVID C. 
GARLOCK ET AL.

213  
DAVID C. GARLOCK ET AL. 2 214

Debt
2

215  
4.  
(1) Texaco Trust Originated Preferred Stock 216

1993 Texaco 100 Texaco Capital LLC
Texaco Capital LLC Trust Originated Preferred Stock 3.5

6.875 2400 Texaco Texaco Capital 
LLC 50 6.875 2400 Trust 

                                                  
210 208 48  
211 See DAVID C. GARLOCK ET AL., supra note (159) at 1034. 
212 See DAVID C. GARLOCK ET AL., supra note (159) at 1016. 208
47  
213 See DAVID C. GARLOCK ET AL., supra note (159) at 1018 - 1029-3.

208 47  
214 See DAVID C. GARLOCK ET AL., supra note (159) at 1034. 
215 Id. at 1034. 
216 202 178 179  
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Originated Preferred Stock 3.5  
Texaco Capital LLC Corporate Entity

Texaco Texaco Capital LLC
Texaco Capital LLC

Texaco Capital LLC
 

Texaco Capital LLC Texaco Texaco
Texaco Capital LLC Texaco Trust Originated Pre-

ferred Stock Trust Originated 
Preferred Stock Texaco Equity

217  
(2) U.S.Bancorp ICONs

218 
U.S.Bancorp

U.S.Bancorp ICONs 
(Income Capital Obligation Notes)  

ICONs U.S.Bancorp ICONs
60 U.S.Bancorp 5

ICONs U.S.Bancorp ICONs
ICONs ICONs 30

ICONs  
 
ICONs

219  
5

22

 
385

1983

                                                  
217 2003 FASB

See FASB, supra note (207). 202 181  
218 208 49  
219 See Mark Leeds, The Law of Unintended Consequences: New Generation of Trust Pre-
ferreds Squeezes Market For DRD Preferreds, 111 TAX NOTES 213 221 (2006).  

208 49  
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Debt Equity

 
385

163(j) 385 163(j)
 

385
Notice 89-94

2 163(j)  

22 Debt Equity

 
 

3
1

thin 
capitalization 220 OECD 1986 Thin  
Capitalisation

hidden capital

1987 OECD
OECD

hidden capital
221  

Debt

Debt

                                                  
220 2005 431  
221 220 431

37 79 83  
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222

2 1 1

223  
224

Equity Debt

(obligation)

Equity Debt
225  

a) Equity  

226

227  
b) Debt  

228  

                                                  
222 
RICHARD A. BREALEY, STEWART C. MYERS & F. ALLEN, PRINCIPLES OF CORPORATE FINANCE 7th 
Ed. (MCGRAW-HILL 2008) at 489  501  
223 126 61  
224 

 
225 220 431
2004 720  
226 Equity

2004 720  
227 225 720  
228 225 720  
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Equity Debt
Equity Debt

Equity Debt
Debt-to-Equity

hidden equity capitalization
thin capitalization 229  

230  
2 OECD

Equity Debt
OECD 1986

231  

 

 

double exemption

 

 

 

 

 

                                                  
229 225 721  
230 

2004 157 159  
231 225 722 – 723  
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3 OECD

OECD
 

1. OECD Art 9 para. 1232 233

(1)

(2)

(3)

2. OECD Art 10 para. 15 234  
subparagraph a) of paragraph 2 capital

 capital 
subparagraph a) of paragraph 2

d)

 
3. OECD Art 11 para. 3 235 
para. 3

debt-claims of every kind

participating bond

debtor company effectively shares the risks
should be considered as a dividend

                                                  
232 See OECD, MODEL TAX CONVENTION ON INCOME AND ON CAPITAL CONDENSED VERSION 
(OECD 2008) at 146. 
233. 2008 OECD

 OECD  ( 2009) 
 (172 )  

234 See OECD, supra note (232) at 152. 233 189  
235. See OECD, supra note (232) at 175. 233 222  
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Art 10 Art 11
Art 11 Art 

10
para. 3 1 236

237

I.  
II.

 
III.  

238  
4. OECD Art 23 A Art 23 B 239

Art 10 para. 2

Art 10 Art 23

Art 9 Art 10 Art 11
Art 23

5. OECD Art 24 para. 4 240 

Art 9 para. 1 Art 11 para. 6

para. 4
6. OECD Art 24 para. 5 241 

para. 5

para. 5

                                                  
236 See OECD, supra note (232) at 176. 233 223  
237 See OECD, supra note (232) at 176. 233 223  
238 See OECD, supra note (232) at 176. 233 223  
239. See OECD, supra note (232) at 279. 233 403  
240. See OECD, supra note (232) at 301. 233 436  
241 See OECD, supra note (232) at 302 para. 79. 233 438  
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para. 5 para. 4
Art 9 para. 1 Art 11 para. 6

para. 4

Art 9 para.1 Art 11 para.6 para. 5
 

7. OECD Art 25 paragraphs 1 and 2 242 
para.1

para. 2

OECD

Art 9 Art 11 para. 6

4
1.  

243   

244

2
§385(b)

245 1989 §163(j)
246

                                                  
242 See OECD, supra note (232) at 306. 233 445 – 446  
243 4 1992 194 221
118  
244 221 118  
245 2 2 2 2 2 3  
246 2 3 1 2 3 2  
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247 §163(j)
§385

248

385
163(j) 249

250  
2.  

251  
3. v.  

252  
18

253

 

                                                  
247 142 137  
248 221 118  
249 2 3 3  
250 230 164   
251 230 164  
252 221 120  
253 18 2006 456  



            

 
 

63

163(j)
254 2008

255 2004 4 1
256  

5
1.  
(1) 

OECD
4 257  

4
258  

(2) 259

3
 

3
66 5

3
66 5

39 13

                                                  
254 221 118  
255 Zinsschranke (§4h EStG, §8a KStG) 4  
256 See IBFD, EUROPEAN TAX HANDBOOK 2009 (IBFD 2009) at 879. 
257 221 83  
258 220 431 – 432  
259 (2) 2008 316
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3 2
66 5 2 9 39 13 5 6 7 8 9  

68 89 39 113  

66 5 10
39 13 29  

260  
 
2. 18  

66 5 39 13  
. 261 
4

 
. 262 

a.  

 

 
b.  

a
 

a
 

                                                  
260 (3)—— ——

41 3 77 77 2009  
261 18

253 455  
262 18 253 455  



            

 
 

65

66 5
2  

. 263 

 

3

 
. 264 

 
3.  

66 5 4 4 39 13 7
66 5 4 4

66 5 4 6 39 13 29 20 265

66 5 4 7 39 13
22 23 26 266

66 5 1
267

66 5 39 13 Debt
                                                  
263 18 253 455 – 456  
264 18 253 456  
265 259 319  
266 259 319  
267 221 126  
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Equity
 

431
614

268

 

Debt Equity

22

22
3

269

270

271  

                                                  
268 58 263  
269 

No.1075 26 (1995)  
270 260 77   
271 269 27  
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6
1.  
(1) 272

UBS

M&A

 

1988
BIS BIS

BIS

 

BIS
8 BIS

 

1996 10 FRB
Tier I

1998 2

1998 1999
 

2008 1998 10

55 14 2

 

                                                  
272 UBS

2008
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(2) 
 

273

274  

275

276  
UBS

M&A 277  
Roger B. Madison, Jr.

a) Debt Equity
Equity Equity Debt

"cheap debt" b "deferred equity 
financing ( )"

c)

d

 
2. —NEC — 

2001 11 15 NEC 1000 NEC
1000

                                                  
273 54 2
211 216 2002  
274 273 216  
275 2003 155  
276 275 155  
277 272 17  
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NEC 2021 1000
278  

(1) 279

a) NEC  
b) NEC NEC Trust Originated Preferred Securities

TOPrS  
c) 10 2.5 11

6 LIBOR 2.00  
d) 1000  
e) NEC

NEC
NEC

 
f) NEC 6

 
g) NEC  

 
� NEC  

NEC NEC NEC TOPrS 1000
 

NEC 100 NEC  
NEC 1000 100 NEC 20 1000

100  
NEC B/S 100 NEC 1000

B/S NEC 100 1000
NEC

 
� NEC NEC  

NEC NEC 1000 100  
NEC 100 NEC NEC 100

 
NEC B/S NEC 1000 NEC

100 1000 100  
�  
P/L  

NEC NEC
Debt

                                                  
278 127 15  
279 NEC 2001 11 15
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NEC 100
1000

 
(2) 
NEC

Equity NEC
NEC Debt

 
100

 
NEC NEC

NEC NEC NEC
NEC B/S NEC

1000  
NEC NEC

1

280

Debt
 

2
Debt Equity

Debt Equity

Debt

 
3 NEC TOPrS

NEC
 

preferred subordinated debt Genußrechte
hybrid 281

                                                  
280 20 3 2001
44  
281 76 133  
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Debt Equity

282

283

284  
(3) 

2004 4 22 NEC 2004 6 21 NEC
285  

 

NEC

16 3 31
NEC

 

2001 NEC US GAAP

286 NEC

2003 FASB Interpretation No.46R, Revised version of 'Consolidation of 

                                                  
282 127 16  
283 2007 322

 
284 127 16  
285 NEC 2004 4 22 NEC  
286 "Preferred stock is generally reported at par value as the first item in the stockholder's eq-
uity section of a company's balance sheet," See, Donald E. Kieso, Jerry J. Weygandt & Terry D. 
Warfield, Intermediate Accounting. 10th ed. (Wiley 2001) at 787. 
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Variable Interest Entities' GAAP
Equity Bank Holding Company

Equity
287

FRB
25 15 NEC 2004 6

288  
3. — — 
2006 9 20

1 2
310

289 ( )
 

 3(50% )

 

50

 

(1) 290

c)  1 45 2 265  
d)   1 28 9 29 3.25

2 28 9 29 6 Libor 1.40  
       1 2 28 9 29 6 Libor 2.40  

e)  18 9 29  
f)  68 9 29  
g)  ( ) 23 9 29

                                                  
287 Board of Governors of the Federal Reserve System, Risk-Based Capital Standards: Trust 
Preferred Securities and the Definition of Capital, Vol. 70, No.46 11827 Federal Register (2005); 
FASB, Consolidation of Variable Interest Entities, Interpretation No.46R, para.14 FASB (2003).  
288 272 98  
289 2006 9 20

 
290 289  
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h)  

10   
a. ( ) EBITDA ( ) 2 4.5%  
b. ( ) ( ) 2 65.0%  
c.  

i)  ( )
 

j)  ( )

 
k)  

 
l)  

 
m)   
n)  (

 
(2) 

( ) SPC ( )

1
1900

291  
(3) 

NEC TOPrS
50

Debt Equity
Debt Equity  

4. — SPC
— 

2006 10 20 2006 11 9
100 SPC NS Preferred Capital Company Limited; NS

CB 3000 NS

                                                  
291 

92 93 2007  
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NS ( )

( ) UFJ ( ) 3 292  
(1) 293

NEC  
� NS  

NS 3000  
NS 3000 CB3000

NS B/S 3000
 

NS B/S 3000
 

NS P/L  
CB P/L

 
�  

CB3000 NS NS 3000  
B/S CB 3000 CB

P/L  
� NS  

NS CB NS B/S
NS Equity
 

NS 3000 CB Debt
CB

 
(2) 
NEC NEC 2

Debt Equity

Debt
Debt

 
NS Equity 3000

CB  
NS

                                                  
292 2006/10/20

272 106 – 107  
293  



            

 
 

75

 
CB

Debt Equity
NS NS

 
(3) 

SPC
NS B/S

CB NS NS
 

( ) 68

294  
5.  

21 2 16 
100% TC Preferred Capital Limited( TCPC )

220 TCPC

(
) 295  

 
TCPC ( )

( ) 70%

( )
( )  

                                                  
294 291 93  
295 2009 2 16

 



            

 
 

76

(1) 

296

( ) TCPC 220 
TCPC 220 

(
) TCPC  

�

220
220  

� 21 2 24  
� ( ) ( )

 
� (i) 26 7 20

Libor6 Libor5
3.5 28 7 20

Libor6 4.5 (ii) 26 7 20
4.42775 26 7 20 Libor6

4.5  
� ( ) 26 20 

( )
( ) ( )

 
� (a) EBITDA

2 6 (b)
70

 
�

 
� (i) ( )

(ii) ( )
 

�

(i) 20

( )(a)

                                                  
296 2009 2 16 295  



            

 
 

77

10 )
(b) (c)

( )
( )

( ) TCPC 
 

� 6

19 3 23 2012

(i) (ii)
(iii) (iv)

(ii) ( )

 
� 70

75  
�  ( ) ( )

( ) ( ) (
)  

(2) 
NEC

SPC TCPC 
TCPC Debt

TCPC Equity
TCPC

Debt  
B/S Debt

TCPC

TCPC B/S
 

NEC TCPC
Debt

TCPC Equity
TCPC
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TCPC B/S

Equity
 

7

1.  
14 297 17

108 298

3 299  
1

300

301

302

 

Debt/Equity
303

 

304 Debt Equity

                                                  
297 4 2009 468  
298 10 2008 68  
299 297 468  
300 297 468  
301 3 5 2. 18

445-456

18
 

302 297 471  
303 2004 721  
304 See RICHARD A. BREALEY, STEWART C. MYERS & F. ALLEN, PRINCIPLES OF CORPORATE FI-
NANCE, (McGRAW-HILL, 2008) at 504. 



            

 
 

79

305  

306

307

(20 )

4
308

 
Debt

Equity
 

 

22

Debt Equity
 

Debt Equity
 

309

 
                                                  
305 221 114  
306 33 91 91 – 92 1995  
307 230 158  
308 260 77  
309 297 471 149  
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2004 4 1
310

3000
311  

 
2.

——
312—— 

Debt Equity Debt Debt

Debt Equity
100

Debt

Debt

 
3 6

Debt B/S
Equity

B/S Equity

Equity
 

                                                  
310 IBFD, EUROPEAN TAX HANDBOOK 2009 (IBFD 2009) at 879. 
311 8 172 174 2009  
312 142 132

US
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Debt Equity

 
3.  

Debt

 
313  

 

 

 

163(j) 1.163(j)
(disqualified interest)

314  
(2004 §8 a KStG)

315 2008
(§4h EStG; §8 a I KStG)

163(j)
316  

                                                  
313 243 145  
314 

142 146  
315 International Taxation Vol.24  
No.12 36 40 (2004)  
316 Klaus Tipke & Joachim Lang, Steuerrecht, 20.völlig überarbeitete Auflage (OVS Verlag Dr. 
Otto Schmidt KG, Köln 2009) at 446-450. 
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317

66 5 4 1
50
OECD Art 11 para. 2 10 318

OECD Art 10 para.2 a 5 319

320  

 
4. 132  

132

132

132 22 37

132
321  

4

 

                                                  
317 1999 172  
318 OECD, infra note (3388) at 29. 
319 OECD, infra note (3388) at 28. 
320 317 172  
321 221 147–148  
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8 — —
Debt Equity

Equity Debt
( )

obligation
Equity

Debt
 

322

 
323 2003

 

Debt 324

50
50

 

Rev. Rul. 2003-97
22

325  

                                                  
322 87 169  
323 

337 352 2003  
324 2009 410  
325 Mandatory 
Convertibles Rev. Rul. 2003-97 NBL 851 109

2007  
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1.  

326  

327  

236 7
275 328  
2.  

2 329

Debt Equity

163(l)(1)330

331  

Debt Equity
163(l)(1)

Rev. Rul. 2003-97
 

22 3

                                                  
326 325 109  
327 325 109  
328 325 109  
329 325 110  
330 IRC 163  
(l) Disallowance of deduction on certain debt instruments of corporations  
  (1) In general  
     No deduction shall be allowed under this chapter for any interest paid or accrued on a 
disqualified debt instrument. 
331 325 110  
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332  
Debt Equity

 
163(l)(1)

 

 
3.  

333

 

 

(i) (ii)
(iii)

(i) (ii) (iii)

                                                  
332 325 110  
333 303 76  
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334  

 

22 3 4

335  
9

22 3

22 3
22 3

22
22

336  

5
 

22

 
22

p262
482

22
p310

 

                                                  
334 303 78  
335 325 114  
336 221 145  
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22
 

3 7 2
 

22
337  

22
Debt Equity

 
10

Debt Equity

 

Debt Equity
 

1

Debt Equity
22 Debt Equity

 
4

1
1.  

Andrey Krahmal

                                                  
337 3 7 2 Debt

Equity
Equity

Debt
 



            

 
 

88

Debt Equity

Debt Equity

338  
2. ——

—— 
Andrey Krahmal Debt

Equity
Debt Equity

Debt Equity
Debt Equity 339  

(perpetual 
debt securities: ) (profit 
sharing loans: )
(convertible debt securities: )

340  

Rev.Rul. Debt 341  
2001 4 342

                                                  
338 Andrey Krahmal, Hybrid Instruments: Jurisdiction Dependent Characteristics, 5 
HOUS.BUS. & TAX L.J. 1 (2005) at 2 3. Andrey Krahmal

179 6 – 9  
339 Id. at 6. 
340 Id. at 14-15. 179 6  
341 Id. at 14 – 15. 179 6  
342 

2001- -9
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343

2  
2000 10

2001 4

344  
2002 42 2 1

27 2 1

42 2 1
161 6

345

Debt
 

Debt Equity

IMF 346  

 
 

                                                                                                                                                  
2001 1

2005 282
—

— 9 75 (2008)75  
343 342 1  
344 342 3  
345 

2005 282
— — 9 (2008)75  
346 142 135  
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2 Debt Equity
Equity

347

348

2 349

CBIT ACE  
1. CBIT(Comprehensive Business Income Tax) 
CBIT 1992 350 CBIT

351

352  
CBIT comprehensive

ACE
353  

CBIT
354 CBIT

(high-yielding companies)
355

 (small open economy)
356  

CBIT
Debt (low-yielding compnies)

Equity (high-yielding compnies)
357  

                                                  
347 IMF, Tax Policy and The Crisis First Thoughts, Fiscal Affairs Dept., IMF (2009) at 4. 
348 IMF, supra note (347) at 4. 
349 Id. at 13 – 14. 
350 Michael P. Devereux & Peter Birch Sørensen, The Corporate Income Tax: International 
Trends and Options for Fundamental Reform, European Economy Economic Papers ISSN 
1725-3187 (2006) at 37. 
351 Stephen R. Bond, Levelling up or leveling down? Some reflections on the ACE and CBIT 
proposals, and the future of the corporate tax base, Sijbren Cnossen Ed., Taxing Capital Income 
in the European Union 161 (Oxford 2000 reprinted 2002) at 167.. 
352 Michael P. Devereux & Peter Birch Sørensen, supra note (350) at 37. 
353 Stephen R. Bond, supra note (359) at 167. 
354 Id. at 167. 
355 Michael P. Devereux & Peter Birch Sørensen, supra note (350) at 37. 
356 Id. at 37. 
357 Id. at 37. 
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2. ACE (Allowance for Corporate Equity) 
ACE the Capital Taxes Group of the Institute for Fiscal Studies

Equity Debt
358 ACE

359

360 ACE

361 ACE
362

ACE
ACE (pure profit) (economic rents)363

(equivalent) 364 ACE

ACE
365  

Devereux & Sørensen366 ACE Debt Equity

CBIT ACE
Equity (imputed rate)

ACE

                                                  
358 Id. at 34. 
359 Stephen R. Bond, supra note (359) at 166. 
360 Id. at 166. 
361 Id. at 166. 
362 Id. at 166 – 167. 
363 

(Econimic rent is defined as those payments to a factor of production that are 
in excess of the minimum payment necessary to hace that factor supplied: HAL R. VARIAN, IN-
TERMEDIATE MICROECONOMICS A MODERN APPROACH (5th ed. Norton 1999) at 403.)

rent I
1984 128  
364 Stephen R. Bond, supra note (359) at 167. 
365 Id. at 167. 
366 Michael P. Devereux & Peter Birch Sørensen, supra note (350) at 34. 
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367

368  
ACE

369

ACE
ACE 370 ACE

Bond 371  
3. CBIT v. ACE 
CBIT ACE CBIT

372

CBIT

373  

ACE CBIT Bond
374 CBIT

ACE
 

ACE CBIT Equity

 
1 5

1 2
21

375 23 2
376

 
cross-border capital mobility

                                                  
367 Id. at 34. 
368 Id. at 34. 
369 Id. at 35. 
370 Id. at 35. 
371 Stephen R. Bond, supra note (359) at 169. 
372 Michael P. Devereux & Peter Birch Sørensen, supra note (350) at 37. 
373 Id. at 37. 
374 Stephen R. Bond, supra note (359) at 168. 
375 4 4 1  
376 4 4 1  
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377

378  
4. 22 379 

22 21 12 22
17

380

3 2009 1
381  

ACE CBIT
Debt

 
5. IRAP382 

IRAP
IRAP 1998  

IRAP 
IRAP 

Debt
 

IRAP = + + +
 

IRAP  
� Debt Equity  
� Equity

 

                                                  
377 Michael P. Devereux & Peter Birch Sørensen, supra note (350) at 50-60 1965

OECD 21 1982 19
20 OECD

 ('race to the bottom')
 (mobile profit)  

378 Devereux, M.P. & Sørensen supra note (350) at 16 19
'race to the bottom' capital mobility

capital mobility 
capital mobility 

 
379 22 21 12 22 17  
380 22 379 17  
381 22 379 3

40.69
40.75 33.33 29.83 28.00

25.00 24.20  
382 The following descriptions referred to PALOLO M. PANTEGHINI, CORPORATE TAXATION IN A 
DYNAMIC WORLD  (Springer 2007) at 109. 
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� IRAP 
 

�

 
�  
� IRAP VAT 

 
 

IRAP CBIT 
 

IRAP 2 
 

I.
1998 IRAP 

IRAP 
IRAP 

IRAP IRAP 
EU VAT IRAP 

European Court of Justice  ECJ
case C-475/03 2006 10 ECJ IRAP EU VAT 

ECJ IRAP
 

II. IRAP CBIT 

IRAP CBIT Debt
Equity

 
Palolo M. Panteghini IRAP

Debt Equity

383

 
6.  

Debt Equity

                                                  
383 Palolo M. Panteghini, supra note (382) at 125. 
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IRAP  
 

3
—OECD —

Eva Eberhartinger384 & Martin Alexander Six
2

385

386  
Equity

Debt
Equity Debt

 

 
2

 
1. Equity Debt  
2.  

 
white income  

�  
�  
�  

                                                  
384 Dr. Eva Eberhartinger is a university professor for tax management at the Wirtschaftsuni-
versität Wien. In her research she focuses on hybrid finance and international taxation and on 
the relation between commercial and tax accounting (from her homepage). 
385 See Eva Eberhartinger & Martin Alexander Six, Taxation of Cross-Border Hybrid Finance - 
A Legal Analysis, SSRN 1080549(2007), Intertax (2009) at 2. Eva Eber-
hartinger & Martin Alexander Six  
386 

2008 6  
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Equity

 
�  
�  
�  

DTCs
DCTs  

Eva Eberhartinger & Martin Alexander Six

1
DTCs  387  

OECD
Art 10 Art 11

Art 23A 23B  
OECD Art 10 Art 11

388 OECD
Art 23A Art 23B

389

Art 10 390 5
15 391 Art 11

10 392  
OECD

393

                                                  
387 Id. at 8. 
388 Id. at 8; OECD, Model Tax Convention on Income and on Capital, (OECD 2008) at 28-30. 
389 Id. at 8; OECD supra note (388) at 35 36. 
390 OECD supra note (388) at 28 the beneficial owner 
is a company (other than a partnership) which holds directly at least 25 percent of the capital of 
the company paying the dividends   
391 See Eva Eberhartinger & Martin Alexander Six, supra note (385) at 9; OECD, supra note 
(388) at 28. 
392 Id.; OECD, supra note (388) at 29. 
393 Id at 29. 
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OECD Art 10 Art 11
394 Art 10

Art 11
Art 10 Art 11

395  
Eva Eberhartinger & Martin Alexander Six396  

X Art 10
X

Y
X Y X

Y  

Y X

 
OECD  

1. OECD  
(1) Art 10
Art 10 (3) (dividends) share( )  "jouissance" share(

) or "jouissance" rights( )  mining shares( ) founder's shares( )  
or other corporate rights( ) not being debt-claim( )
participating in profits( ) as well as income from shares by the law 
of the State of which the company making the distribution is a resident(

) 397 Eva Eberhartinger & Martin Al-
exander Six Art 10 (3) OECD

2
398  

2 "income from other corporate rights
399 " Eva Eberhartinger & Martin Alexander Six

400 Art 10(3)
                                                  
394 Id at 29. 
395 Id at 29. 
396 Id at 29. 
397 See OECD, supra note (388) at 29. 21

2009 1827  
398 See Eva Eberhartinger & Martin Alexander Six, supra note (385) at 10; OECD, supra note 
(388) at 29.  
399 21 397 1827  
400 See Eva Eberhartinger & Martin Alexander Six, supra note (385) at 10. 
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'income from shares, "jouissance" 
shares or "jouissance" rights , founders' shares or other rights not being debt-claims, 
participating in profits'

401 'income from corporate right'
Eva Eberhartinger & Martin Alexander Six

402

403 'corporate rights' 404

405  
'corporate rights' 'other corporate rights'

OECD Art 10(3) 'corporate rights'

'corporate rights' OECD
Art 10(3) 406  

OECD corporate rights

407

Equity
408  

Equity
Debt Equity

409  
OECD Art 10

Equity corporate right profit 
participating right 2

410

                                                  
401 Id. at 10. 
402 Id. at 10. 
403 'taxation treatment as income from shares' 
404 Id. at 10. 
405 Id. at 10. 
406 Id. at 10. 
407 Id. at 10. 
408 Id. at 11. 
409 Id. at 11. 
410 Id. at 11. 
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corporate right profit 
participating right 2

Equity Debt

411  
(2) Art 11
Eva Eberhartinger & Martin Alexander Six OECD Art 11(3)

Art 11(3)
412  

OECD Art 11 para. 21413

 
a)

 
b)

 
c)  

Art 11 Art 11(3)
"income from debt-claims of every kind414"

debt-claims government securities  and income from bonds or 
debentures 415

Art 10(3) Art 11(3)
Art 10 Art 11 Art 10

Art 11 416 OECD
Art 11 para. 19

10 11
11 10

417

income from corporate right income from debt-claims

                                                  
411 Id. at 11. 
412 Id. at 12. 
413 See OECD, supra note (388) at 176. a), b), c) OECD

2008 2009 175  
414 Id. at 29. 
415 Id. at 29. 
416 Id. at 12. 
417 See OECD, supra note (388) at 175.  [ In situations of presumed thin capi-
talisation, it is sometimes difficult to distinguish between dividends and interest and in order to 
avoid any possibility of overlap between the categories of income dealt with in Article 10 and 
Article 11 respectively, it should be noted that the term "interest" as used in Article 11 does not 
include items of income which are dealt with under Article 10. ] OECD

2008 2009 175  
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Eva Eberhartinger & Martin Alexander Six 418  
Eva Eberhartinger & Martin Alexander Six

profit-participating right ( )
Art 11(3) income from debt-claims

Art 10(3) income from corporate right
profit-participating right Art 10

419  
2. Art 10 Art 11  
Eva Eberhartinger & Martin Alexander Six OECD Art 10 Art 11

corporate rights ( ) Art 10 corporate rights
Art 11

420  
OECD

Art 10 Art 11
corporate rights

421  
 

4
1. 21 23 2 39 2  
(1) 

2001 4
422

423

424  
(2) 

25 6

5 23 2

                                                  
418 See Eva Eberhartinger & Martin Alexander Six, supra note (385) at 12. 
419 Id. at 13. 
420 Id. at 13. 
421 Id. at 13. 
422 21 2009 425  
423 21 422 425  
424 21 422 425  
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(3) 21

 

69 1
141 1

141 2 1
141 2 2

425 141 3
141

2 4  
 

426

427

142 3

428  
 

69 8 429  
(4) 21

 

 

                                                  
425 

2008 149  
426 21 422 433  
427 21 422 433  
428 21 422 433  
429 21 422 434  
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23 2 1

 
23 2 1

22 3 2  

430  
23 2 1 23

1

 
 

39 2

 

 
 

431

142 3

                                                  
430 95

95% 
21

97 2008
132  
431 69 PE

430 108  
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7  

142 3 7 3  
 

 
2.

— — 
Equity Debt

Debt Equity
3

23 2 1
100 25

5 432 10 433

40  
(1) 69 434

Nadine Wiedermann-Ondrej, Hybrid Instruments and the Indirect Credit Method — 
Does it work?, Discussion Paper Nr. 19 International Tax Coordination SFB 11 12

435  
 

Equity Debt  

   Equity Debt

  100 100 100
  0 100 100

25  25 0 0

                                                  
432 
5 10 5  
433 OECD Art 11 10

10  
434 See Nadine Wiedermann-Ondrej, Hybrid Instruments and the Indirect Credit Method — 
Does it work?, Discussion Paper Nr. 19 International Tax Coordination SFB at 11-12. 
435 Nadine Wiedermann-Ondrej, supra note (434) at 11-12

Equity Debt
3

Nadine Wiedermann-Ondrej, supra note (434) at 11-12
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75 0 0

  
5

10  
 

3.75 10 10
   

   
 75 100 100
 25 0 0

  100 100 100
40  40 40 40

 25 0 0
 15 40 40

   

 
43.75 50 50

 
  

43.75% 50% 50%
        

Nadine Wiedermann-Ondrej, Hybrid Instruments and the Indirect Credit Method — 
Does it work?, Discussion Paper Nr. 19 International Tax Coordination SFB at 11, example 
1

 
Debt

Debt
 

1100 100
438  

439 
                                                  
436 23 2 1  
437 

10
142 3 2  
438 Nadine Wiedermann-Ondrej, Hybrid Instruments and the Indirect Credit 
Method — Does it work?, Discussion Paper Nr. 19 International Tax Coordination SFB at 11-12

 
439 Nadine Wiedermann-Ondrej, Hybrid Instruments and the Indirect 
Credit Method — Does it work?, Discussion Paper Nr. 19 International Tax Coordination SFB 
at 11-12

Nadine Wiedermann-Ondrej
Nadine Wiedermann-Ondrej
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2 Equity Debt  

   Equity Debt

  1100 1100 1100
  100 100 100

  0 100 100
25    275 250 250

   825 750 750

(
440) 

 75 100 100

5
10  441 

 
3.75 10 10

   
   

  75 100 100
  25 0 29.41442

   100 100 129.41
40   40 40 51.76

  25 0 29.41
  15 40 22.35

   

 + +  
 

293.75 300 282.35

 
  

26.70% 27.27% 25.64%
        

Nadine Wiedermann-Ondrej, Hybrid Instruments and the Indirect Credit Method — 
Does it work?, Discussion Paper Nr. 19 International Tax Coordination SFB at 12, example 1

 
 

Debt

                                                                                                                                                  
Nadine Wiedermann-Ondrej

 
440 23 2 1  
441 

10 142
3 2  

442  Nadine Wiedermann-Ondrej, supra note 
(434) at 12  
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(2) 23 2 39 2 443

 

3 Equity Debt

   Equity Debt

  100 100 100
  0 100 100

25    25 0 0
 (
444) 

 75 0 0

   
5

10  445 
 

3.75 10 10
   

   
 75 100 100

 
( 100 5  3.75 100 5

   3.75 100 5
40   1.5 40 2

 + +  
 

30.25 50 12

 
  

30.25% 50% 12%
   

Nadine Wiedermann-Ondrej, Hybrid Instruments and the Indirect Credit Method — 
Does it work?, Discussion Paper Nr. 19 International Tax Coordination SFB at 11, example 1

 
 

                                                  
443 Nadine Wiedermann-Ondrej, supra note (434) at 11-12

Nadine Wiedermann-Ondrej, supra note (434) at 11-12
 

444 23 2 1  
445 

10 142
3 2  
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21 23 2 39 2
Debt Debt

50 12
 

23 2 446

 

447

 
5 — —

1.  
Art 10

10

5 10 448

449  
Art 11

10

OECD Art 11 para. 2 10
Art 11

450  
Art 11 para. 7

                                                  
446 4 4 2  
447 142 141  
448 2003 11 7 16 2 2009
25  
449 2003 11 7 16 2 448 26  
450 2003 11 7 16 2 448 31  
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Art 11 para. 7 451  
2.  

Art 10 para. 6 income 
from shares or other corporate rights, not being debt-claims, participating profits(

452) as well as income which 
is subject to the same taxation treatment as income from shares by the tax laws of the 
Contracting State which is the payor is a resident(

453)  
Art 11 para. 5

454 Art 10 Art 11
11 para.5 second sentence 455  

4 4 2(2)
Art 10 Art 11

Art 10 
para. 6 Art 11 para. 5

Art 10 para. 6

456

Debt
( )

OECD Art 10 Eva Eberhartinger & Martin Alexander 
Six 457 Debt Equity

 
 

98 2
84

                                                  
451 2003 11 7 16 2 448 34  
452 2003 11 7 16 2 448 28  
453 2003 11 7 16 2 448 28  
454 2003 11 7 16 2 448 33-34  
455 2003 11 7 16 2 448 34  
456 2005 120  
457 Eva Eberhartinger & Martin Alexander Six, supra note (385) at 10. 
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458

Debt Equity

Art 1 para. 2

459

460  
Debt

Equity

Equity
 

 
Eva 

Eberhartinger & Martin Alexander Six  
Debt-to-Equity ratio 3:1

3
Equity Debt

 
 

6
1.  

                                                  
458 2008 28  
459 2007 36  
460 459 37  
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4 4 2

 

 

 

Debt Equity

Equity Debt

 

 

 

 

Debt Equity
 

 

461

 

                                                  
461 303 102  
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2.  

4 5 2

Debt Equity

462

 

463

464

100 
465 1995 OECD

Art 21 para.7
466

2008 467

468  

                                                  
462 458 27  
463 40

338 345  
464 463 345  
465 463 347  
466 463 347  
467 463 347  
468 463 347  
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1 1954 2 1971 3
2003 20 30 

469 1992 
10 470

 

 

 
 

7
1.  

3 7 3

471  
3 7 2

472  
Debt Equity

 
2. 163(j) 

473  
                                                  
469 463 350  
470 463 350  
471 221 145  
472 3 7 2 Debt

Equity
Equity

Debt
 

473 142 145  
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Reuben S. Avi-Yonah

474  
163(j)

475

163(j) US

476  
Zinsschranke 163(j)

163(j)

 
3. Zinsschranke  
(1) ECJ 2004

1987
10

1994 KStG 8a 477

478 2002 12 12 ECJ
EC 43 479

480 ECJ EU
EU

EU

EU
481  

2003 8a §8a KStG 2004 1 1
                                                  
474 142 132  
475 142 132  
476 142 132  
477 International Taxation Vol. 24
No.12 36 (2004)  
478 477 36  
479 142 131  
480 477 36  
481 477 36 2004

—— ——
International Taxation 24 3 14 15 2004  
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482  
2004 KStG 8a I

483  

484  

250,000
 

1.  

2. 1.5 (
)

 

2004
485

486

487  
 
(2) 2008 (§4h EStG,  §8a KStG) 
2008 488 2008 1 1 2004

Debt-to-Equity 1.5 1
(Zinsschranke)

489  
EBITDA(Earnig Before Interest, Taxes 

                                                  
482 481 15  
483 477 37  
484 477 37  
485 477 40  
486 477 40  
487 477 40  
488 IBFD, EUROPEAN TAX HANDBOOK 2009 (IBFD, 2009) at 286. 
489 Id.at 286. 
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Depreciation and Amortization ) 30
(§4h EstG, §8a I KStG)490

100 30
491  

(Escape Klausel)492

Konzern

493  

494  
495  

If  496 0 then  497 
else 

if  (Zinsslado) < 100   then  498 
else 

if  EBITDA 30   then  499 
else 

if  (Kapitalgesellschaft500)   then   
501 

else which( 1 or 2) 
1 502 then   

                                                  
490 Außensteuerrecht 2008 Band 1: Nationale Vorschriften (IDW 2008) at 579; Klaus Tipke & 
Joachim Lang, Steuerrecht, 20.völlig überarbeitete Auflage (OVS Verlag Dr. Otto Schmidt KG, 
Köln 2009) at446-450; IBFD, supra note (488) at 286. 
491 Außensteuerrecht 2008 Band 1, supra note (490)at 579; IBFD, supra note (488) at 286.   
492 IBFD, supra note (488) at 286; Escape Klausel des § 4h II 1 Buchst c. EstG. Klaus Tipke & 
Joachim Lang, supra note (490) at 448. 
493 IBFD, supra note (488) at 286; IFRS

EU US-GAAP §§4h II; 8ff. 
EStG Klaus Tipke & Joachim Lang, supra note (490)  at 448.  
494 IBFD, supra note (488) at 286. 25

Klaus Tipke & Joachim Lang, supra note (490) at 448. 
495 Klaus Tipke & Joachim Lang, supra note (490) at 449. 
496 Zinssaldo: interest-balance  
497 §4h I 1 EStG. 
498 §4h II 1 Buchst. a EStG. 
499 §4h I 1 EStG. 
500 Kapitalgesellschaft. 
501 §4h II 1 Buchst. b EStG. 
502 

Konzern
25 Klaus Tipke & Joachim 

Lang, supra note (490) at 448. 
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if  10 503

then   
if  Escape Klausel � 504 then     

505 
else EBITDA 30 Zinssaldo:

506 
else if clause EBITDA 30 Zinssaldo:

507 
2 (Kapitalgesellschaft508)

then 
if  10 509

then     510 
else EBITDA 30 Zinssaldo:

511 
 

Zinsschranke
512  

4.  
3 4 3 2004 4 1

513

514  
5.  

515  
2008 1 1 Zinsschranke

516

                                                  
503 §8a III KStG 
504 §4h II 1 Buchst. b EStG. 
505 §4h II 1 Buchst. b EStG. 
506 §4h I 2 EstG. Klaus Tipke & Joachim Lang, supra note (490) at 449. 
507 §4h I 2 EstG. Klaus Tipke & Joachim Lang, supra note (490) at 449. 
508 Kapitalgesellschaft. 
509 §8a II KStG. 
510 §8a II KStG. 
511 §4h I 2 EstG. Klaus Tipke & Joachim Lang, supra note (490) at 449. 
512 IBFD, supra note (488) at 286. 163(j)  
513 8 172 174 2009  
514 513 174  
515 IBFD, supra note (488) at 422. 
516 Id. at 422. 



            

 
 

117

EBITDA 30 517 EBITDA 30

EBITDA 30 30 518  
8 Debt Equity

1 22
22 2 5

22 3 5
22 3

Equity Debt 519  
2 16 2

18 18
520  

22
Equity Debt

 
Equity Debt 66

5
Equity

Debt Equity Debt
 

3 7
1

Equity Debt

 

66
5 4 7 Equity

66 5 4 7 39 13 22 23 26
Debt Equity

                                                  
517 Id. at 422. 
518 Id. at 422. 
519 59 484

 
520 1 1 1 59 484  
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2 1

2

 
1

 
3

Debt

Debt

 

 
22

22 4

3 6 SPC

Equity Debt
22 4

Equity Debt  
Debt Equity

Debt Equity Debt
Equity

OID Original Issue 
Discount  

Debt Equity
22 3

 
Debt Equity
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Equity Debt
Equity Debt

 
2

Equity Debt

1

Debt Equity  
Debt Equity

 

 
9

Debt
Equity Debt

Equity

 
21

 
OECD

Debt Equity

 

Debt Equity

 
4 6

Debt Equity
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Debt Equity

Debt Equity

 
 

 
DTCs

OECD  

 
4 6 2

 
DTCs

 
 

Debt Equity

1 2

 
 

Equity Debt

 
21 23 2 39 2
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3 6 2 3 6 4 3 6 5
Debt

Debt

Equity Debt

Equity
Equity

 
 

( ) 1
SPC

( ) 50

22

Debt Equity

 
Debt

 
ACE Equity

Debt
CBIT Equity

Debt
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Debt

Equity

21
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Debt Equity

 

Debt Equity
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163(j)
Debt Equity

Debt Equity IFRS
USGAAP

 
 

Debt Equity
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1. 2007  
2. 2005  
3. 2 2007  
4. 2003  
5. 3 2007  
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10. 10 2008  
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